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IN THE DISTRICT COURT OF OHIO. 
HAMILTON COUNTY, NOVEMBER TERM, 1852. 


BEFORE MR. GHIEF JUSTICE CALDWELL, AND MESSRS. JUSTICES CARTER, 
MATTHEWS, AND WOODRUFF. 


BRACHMAN ¥. WARDEN AND OTHERS. 
[REPORTED BY MR. JUSTICE MATTHEWS. ] 
COVENANT — CONDITIONS IN A DEED—SUITS THEREON. 


(The action of covenant may be maintained upon the condition of a penal bond, whenever 
that condition constitutes or contains what imports an agreement. If it is matter of 
mere condition and defeasance, and contains nothing amounting to a promise, the action 
will not lie. 

Words of recital may be the foundation of an action of covenant. The passage in Platt on 
Covenants, 15, 16, approved and followed. 

The case of Huddle v. Worthington, 1 Ohio R. 423, remarked upon.—Eps. W. L. J.] 


Mr. Justice Marruews delivered the opinion of the Court. 


This is a writ of error to the Commercial Court of Cincinnati. 
The action was covenant upon a bond, in the penal sum of $1,000, 
with this condition: 

‘‘The condition of this obligation is such, that whereas the par- 
ties of the second part have this day leased to Anthony Bender cer- 
tain premises in the city of Cincinnati, on the south side of Sixth 
street, between Walnut and Vine streets, on terms specified in the 
lease of even date herewith, given by said parties of the second 
part to said Bender, on the agreement of the undersigned to be- 


come surety for the rent thereof. Now, if the said Bender, or the 
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undersigned for him, shall faithfully pay the installments of said 
rent as the same fall due respectively, this obligation to be void, 
otherwise to be in full force and virtue in law.” 

The declaration recites the lease to Bender, his entry under it, 
and the execution by the defendant of his bond, profert of which is 
made, and the contents of which are substantially set out. The 
averment then follows, that the defendant did thereby covenant and 
agree to and with the plaintiff, that he would pay the installments 
of said rent as the same became due respectively. The declaration 
then alleges a breach in the non-payment of rent. 

To this declaration there was a general demurrer, which was 
overruled. 

The defendant then pleaded non infregit conventionem, with 
notice that he would prove on the trial a surrender of the lease by 
Bender, and the consequent discharge of him and the defendant 
from their liability. A bill of exceptions states the evidence upon 
this issue, which was found for the plaintiffs. After a careful scru- 
tiny of the testimony, we are satisfied that the claim made under 
this issue on behalf of the defendant was clearly disproven. 

The question still remains whether the demurrer to the declara- 
tion ought not to have been sustained—whether the action of cove- 
nant lies upon the objection set forth. 

The action of covenant lies for the recovery of damages for the 
breach of any agreement under seal. The agreement may be either 
express or implied. No particular form of words are necessary to 
make a covenant. Any words will be sufficient which purport an 
agreement. 

The action will lie upon the obligatory part of a penal bond, 
when it contains an agreement to pay the penalty. 

It is plain, also, that the action may be maintained upon the con- 
dition of a bond, provided that condition contains an agreement 
between the parties. A covenant may very easily be inserted in’ 
the condition, and in such case there can be no objection to the 
action, which would not lie as well to an action upon a covenant 
contained in any other instrument. ‘ 

Whether the condition of a bond, in contemplation of law, im- 
plies an agreement that it shall be performed, and will therefore, of 
itself, sustain an action of covenant, is another question, and has 
several times been mooted. 

The question arose in the case of Ward v. Johnston, 1 Munford’s 
R. 45, which was argued by Mr. Wickham and Mr. Wirt, and 
decided by Judge Tucker. It was an action of covenant upon a 
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bond with penalty, and a condition, reciting an agreement to sell a 
tract of land, to be void if the vendor, who was one of the obligors, 
and the other obligor, ‘‘his security,” should make to the purchaser” 
a deed. It was argued that covenant would not lie, because the 
condition contained no express stipulation to perform any act. The 
reply was that an implied stipulation was sufficient. It was held 
that the action was well brought, because the condition zmported 
that something was to be done both by the seller and the security. 

The action was maintained upon a similar bond in the case of 
Kennedy v. Kennedy, 2 Bibb R. 464. And in Dougherty v. Lew- 
ellen and Stewart, 3 Bibb, 364, the action was supported on the 
condition of an injunction bond. 

These authorities were before the Supreme Court of this state in 
the case of Huddle v. Worthington, 1 Ohio R. 423, which was 
covenant upon the condition of a penal bond to convey lands. It 
is impossible, however, to ascertain from the report, on what ground 
the court proceeded in deciding that the action would not lie. The 
only reason alleged is, that the declaration was upon the condi- 
tion of the bond alone, without auy recital of the obligatory part. 
The syllabus of the case is, ‘‘ Declaration in covenant founded on 
the condition of a bond containing no express agreement, is bad,” 
and this was really the proposition argued by the counsel. The 
court, in its opinion, approvingly refers to the case in Munford, and 
say that if the declaration had been upon the entire bond as in that 
case, it might have been different. 

In the case of the United States v. Brown, Paine’s C. C. R. 422, 
it was held by Judge Tuompson, that covenant would not lie upon 
the condition of the official bond of a deputy quarter-master gen- 
eral. The principle of the decision is, that the action will not lie 
upon a condition, unless it contain words importing an agreement. 

The same principle was affirmed in the case of The State, etc., v. 
“Woodward, 8 Missouri R. 353, which was an action on a sheriff’s 
official bond, in which it was held that covenant would not lie. The 
court, in concluding, say, “It is understood that this opinion is 
only intended to maintain that an action of covenant will not lie 
on a penal bond, conditioned to be defeated by the performance of 
collateral conditions, and the word ‘ condition’ is used as contradis- 
tinguished from covenant.” 

In Hill v. Rushing & Wood, 4 Alabama R. 212, covenant was 
maintained upon an attachment bond, conditioned to prosecute a 
certain suit to effect, and to pay all such costs and damages as the 
defendant in attachment should sustain by its being wrongfully 
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sued ont. The court however held, that damages can not be re- 
covered beyond the amount of the penalty. 

- The result of these authorities, in our opinion is, that the action 
of covenant may be maintained upon the condition of a penal bond, 
whenever that condition constitutes or contains what imports an 
agreement. If it is matter of mere condition and defeasance, and con- 
tain nothing amounting to a promise, the action will not lie. 

The question then remains, Does the condition of the bond now 
sued upon, contain an agreement on the part of Brachman to pay 
the rent reserved in the lease to Bender, upon the default of the 
latter. There is an express recital in the condition, that the lease 
was made ‘‘on the agreement of the undersigned (Brachman) to 
become surety for the rent thereof,’ and this recital furnishes all 
the data necessary to gather the terms of the contract. 

Now it is clear that words of recital may be the foundation of an 
action of covenant. As where one, by deed, reciting he was pos- 
sessed of lands for years by good and lawful conveyance, assigned 
the same with covenants and gave a bond, conditioned to perform 
his covenants, it was held that the recital was a covenant, and that 
if he had not the interest by a good and lawful conveyance, the con- 
dition was forfeited. So where a termer for ninety-nine years, if 
these persons should so long live, recited his interest and that one 
life was in being, and assigned his term, it was adjudged that this 
recital amounted to a covenant that the life contained. So on the 
demise of a coal mine, reciting that before the sealing of the inden- 
ture, it was agreed, on consideration, that the plaintiff should have 
the third part of the coals dug up; it was objected that this was no 
covenant to pay the third part, but a recital of an agreement to have 
it; yet Hale, C. J., held, that were it but a recital that before the 
indenture the parties had agreed, it would amount to a covenant; 
for the indenture itself confirmed the agreement and intent 'prece- 
dent. Platt on Covenants, 15, 16, and cases there cited. 

This principle was recognized and applied in the case of Ken- 
dal v. Talbot, 2 Bibb R. 614. 

The condition of the bond, sued on in the present action, recites 
an existing agreement on the part of Brachman, to answer for 
the rent of the leased premises in the default of Bender, and the 
penalty of the bond is to become discharged on his faithful per- 
formance of that agreement. We have no doubt, upon the author- 
ities, that the action of covenant was properly brought upon this 
undertaking. 
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It was argued that the present action on this bond could not 
be maintained, because otherwise the defendant might be made 
liable for damages beyond the penalty of the bond. Whether 
that consequence follows, is a question not necessary to decide in 
the present case, and we therefore express no opinion upon it. 


Judgment affirmed. 


Messrs. Smith, Corwine & fHolt, for plaintiff in error. 
Messrs. Ketchum & [Headington, for defendant in error. 





CIRCUIT COURT OF THE UNITED STATES, 
FOR THIRD CIRCUIT. 
NOVEMBER, 1832. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES, SITTING IN ADMIRALTY. 
Sutrron v. Tue ALBATROSS. 


[FROM 1 AMERICAN LAW REGISTER, 87.] 


ADMIRALTY LAW—LIENS—RECEIPTS ‘‘IN FULL.’’ 


1. The receipt of a new note, without a fresh consideration, is not satisfaction of an account 
or a waiver of a lien, unless accepted as such; and of this a receipt “‘in full” is only 
prima facie evidence, open to explanation. Jones v. Shawhan, 4 W. & S. 263, approved. 

. A material-man having a lien in rem against a domestic vessel, took from the owner, 
before all the work was completed, notes for the whole of his account against him, inclu- 
ding repairs furnished to other vessels, and signed a receipt ‘‘in full” therefor. From the 
circumstances it appeared that the object of the former was not to obtain negotiable secu- 
rity, but to prevent a dispute about his account, and that the receipt had been given as a 
form, without the attention of the parties being at all drawn toit Held, that there was no 
waiver of the lien. 


to 


Tuts was a libel by Sutton & Co., steam-engine and boiler makers, 
of Philadelphia, against the steam-ship Albatross, a domestic vessel, 
for machinery and repairs furnished to her between the 15th of No- 
vember, 1851, and the 1st of January, 1852, under a contract with 
her owners, the Philadelphia and Atlantic Steam Navigation Com- 
pany; the amount claimed being about $1,600. 

The answer of Ambrose W. Thompson, for himself and others, 
assignees for creditors of the Steam Navigation Company, after set- 
ting forth the assignment, admitted that the work and materials 
were furnished as stated in the libel; but alleged by way of defense, 
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that on the i6th of December, 1851, James T. Sutton, one of the 
libellants, called on Thompson, then president of the company, and 
requested as a personal favor, that he should be permitted to render 
his bill for work and materials up to that time, so that it might be 
examined and settled for by note, before Thompson resigned from the 
presidency of the company, as he then contemplated doing; Sutton 
urging as a reason for his request, that although all the work was 
not completed, they (the libellants) were in want of paper, and if 
Thompson should resign, they might be delayed in obtaining a set- 
tlement. 

The answer then stated, that persuaded by these reasons, and for 
the purpose of accommodating Sutton, the respondent consented, 
and that libellants accordingly furnished their bill, which embraced 
every item mentioned in the account annexed to the libel, upon 
which four notes of different dates, at four months each, were exe- 
cuted for its amount, in the name of the company; and that the 
libellants then gave a receipt in these words: 

‘Received, Philadelphia, Dec. 16, 1851, from the Philadelphia 
and Atlantic Steam Navigation Company, their four notes of Nov. 
17th and 26th, and Dec. 6th and 16th, amounting to thirty-six hun- 
dred and forty-five dollars and eighteen cents, at four months, in 
full, for repairs of steam-ships to this date. 

$3,645.18. James T. Surron & Co.” 


The answer submitted thereupon, that these notes and receipt 
were a waiver by the libellants of their lien against the vessel, and 
that consequently that lien was forfeited and abandoned. 

No formal replication appears to have been filed. 

The only evidence in the case was the deposition of Samuel T. 
Pierce, who had been superintendent of the company, and in charge 
of their books. The material parts of his testimony are as follows: 

‘‘Mr. Thompson was president of the company in December, 
1850. I was present at an interview between Mr. Thompson and 
Mr. Sutton, in relation to the work on the 16th December. Mr. 
Sutton rendered his bill for work against both the Albatross and 
Osprey, up to that date, and requested that Mr. Thompson would 
close it by notes, previous to his resignation, and the rest of the — 
board ; as, if that was not done, a new board might raise some dis- 
pute or difficulty, which he wished to avoid. Mr. Thompson exam- 
ined the account, and requested me to draw four notes for the 
amount, in equal portions, and to take Mr. Sutton’s receipt for 
them. That is all I recollect that passed. I drew the notes and 
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took the receipt. The notes were given at the request of Mr. Sut- 
ton, on account of the directors being about to resign. Mr. Sutton’s 
mode of dealing, account and settlement, with the company, six 
months settlements ; first of January and July—for repairs. I say 
for repairs, because contracts for building are different; they are 
settled when they are finished. 

‘* Mr. Sutton requested this settlement as a favor, on account of 
the expected resignation. He requested it prior to the usual time 
of settlement, for the reasons I have mentioned. 

““They actually resigned, subsequently, but their resignations 
were refused by the stockholders.” 

On cross-examination, the witness stated that Mr. Sutton’s account 
was a running account; that by the words ‘‘ their course of settle- 
ment” he meant what he learnt from the books, as well as his own 
knowledge, admitting that he had never been present at any inter- 
view between Sutton and others, on behalf of the company, as to 
how he was to be paid for his work, except on the day when the 
notes were given; and that no notes were given under these six 
months settlement, except those on the contracts. 

It is to be remarked, that the notes received by Sutton were never 
negotiated, but were brought into Court at the hearing, and sur- 
rendered ; and that the receipt was a mere printed form, filled up 
by the clerk. 

The lien claimed by the libellants, was given by the acts of 
assembly of Pennsylvania, of 1836 and 1837, with regard to the 
attachment of vessels. (Purdon’s Digest, 90, 92.) 

The district court, on the hearing of the case, decreed for the libel- 
lants, for the full amount of their demand, with interests and costs ; 
from which decree the respondents appealed, when the case was 


argued by 


St. George T. Campbell, for libellants. 
G. M. Wharton and Balch, for respondents. 


4 

Grier, J. That the libellants had a lien on the steam-boat Alba- 
tross for their bill of repairs, by the statute laws of Pennsylvania, is 
not disputed. The only question is, whether they have relinquished 
that security by taking the notes of the owners. In solving this 
question, there is also no difficulty as to legal questions affecting the 
case. Taking the note of hand of the debtor, is not, per se, legal 
satisfaction, unless there is evidence that the parties intended it 
should operate as such. Where the debtor has two securities, as 
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in the present case, it will not be easily presumed that he has vol- 
untarily relinquished one of them, and that the best of the two. 

The giving the receipt for the notes, as in full of the account, it is 
true, is prima facie evidence that such was the case. But a receipt 
is no estoppel; and when we consider how little attention is usually 
paid to the peculiar form or expressions of such documents, signed 
by mechanics, and drawn up by the clerk of the employer, such 
formal words may be easily rebutted, by showing the true nature of 
the transaction. The note taken is no higher security than the 
account, and unless the transaction shows an intention to surrender 
without consideration the better security, these formal words in a 
receipt given, when the account is settled, ought not to be considered 
as at all conclusive of an intention to receive the lesser security as 
satisfaction. The case of Jones v. Shawhan, 4 Watts & Serg. 263, 
is directly in point, and states the law as applicable to this case. 
The law as laid down in that case is this—a new note without a 
fresh consideration, is not satisfaction of an account, or of a pre- 
ceding note, wnless 7t has been accepted as such; and though the 
presumption is, that a larger security is not exchanged for a smaller 
one, yet a receipt taken for the lesser security, as “‘¢n full,” is but 
evidence to go to the jury to subvert such presumption. But it is 
not conclusive, and when opposed by the presumption, it may be 
explained by showing that there was no contract to take the lesser 
security and release the better, and that the intention to accept it 
as satisfaction, and relinquishment of another security, was not in 
the contemplation of the parties. In this Court, the duty of find- 
ing these facts can not be devolved on a jury ; and on careful exam- 
ination of the evidence, Iam convinced that the libellant when he 
signed the receipt, had not the idea before his mind, of releasing 
any security held by him; nor did the officer with whom this set- 
tlement was made, contract for any such release, or that the notes 
should be received in actual satisfaction. 


In the first place, it does not appear that notes were demanded 
for the purpose of having a merchantable security on which to raise 
money, or that they were used for that purpose. They are brought 
into Court and surrendered. Secondly, the libellants called for a set- 
tlement of their accounts, not for the purpose of getting immediate 
payment, by note, but to have the account settled and adjusted be- 
fore Mr. Thompson and the officers who had dealt with libellant, 
should send in their threatened resignations. The notes were given 
as evidence of the amounts of the balance due on settlement, says 
the witness “‘on account of the directors being about to resign.”’ 
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When the account was stated and adjusted with the president of the 
company, he ordered the clerk to draw these notes and take a re- 
ceipt of them. No direction was given to the clerk in what form 
to draw the receipts, either by Thompson or Sutton. The clerk 
drew it in the usual form. Sutton signed it without noticing its 
form, or perhaps reading it. His object was to get his account 
settled, so that he might not have difficulty with the officers of the 
corporation. No suggestion was made by either party, that these 
notes were either wanted tg raise money on, or given as favors, or 
received as a satisfaction of and other security held by the mechanic. 

There was no consideration given, or intended to be given for the 
relinquishment of one of the mechanics’ securities, nor did such an 
act enter into the contemplation of either of the parties at the time 
of the settlement. The clerk drew the receipt in the usual form in 
his receipt-book, without any instruction from either party to put it 
in any particular form, and thus made it have an apparent effect 
which was not within the scope of the contract, or contemplation of 
the parties. 

Upon a more careful examination of the case, I feel satisfied that 
a jury would have been justified in finding that it was not the inten- 
tion of the parties to this settlement, to give or receive these notes 
in satisfaction of the debt, so as to relinquish the security on the 
vessel, given by law to the libelants. 

The judgment of the district court is therefore affirmed. 


6 <i> ed 





PROPERTY IN ANIMALS FERAE NATURAE. 


Tue facility with which Lord Coke found an excellent reason for 
every rule of the common law, is amusingly illustrated in his report 
of ‘‘ The Case of Sirars,” (7 Reports, 16.) After stating that “ eyg- 
ntts do belong to both the owners in common, equally,” he adds: 
And the law thereof is founded on a reason in nature; for the cock 
swan is an emblem or representative of an affectionate and true 
husband to his wife above all other fowls ; for the cock swan holdeth 
himself to one female only, and for this cause nature hath conferred 
on him a gift beyond all others; that is, to die so joyfully, that he 
sings sweetly when he dies; upon which the poet saith — 


Dulcia defecta modulantur carmina lingua, 
Cantatar, cygnus, fuveris ipse sui, etc, 
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202 Eells v. The State of Illinois. 


IN THE SUPREME COURT OF THE UNITED STATES. 


DECEMBER TERM, 1852. 
Ricuarp Eertzrs v. Tar Propre or tue State or ILuinois. 


CONSTITUTION LAW-—STATE LAWS AS TO FUGITIVES — POLICE REGULA- 
TIONS —- PUTTING DEFENDANT TWICE IN JEOPARDY FOR THE SAME OF- 
FENSE — CONCURRENT JURISDICTION OF THE STATE AND FEDERAL GOV- 
ERNMENTS. 


The power to make municipal regulations for the restraint and punishment of crime, or the 
preservation of the health and morals of the citizens of a state, and of the public peace, 
has never been surrendered by the states, or restrained by the constitution of the United 
States. 

In the exercise of this police power, the states have a right to make it a penal offense to 
introduce paupers, criminals, or fugitive slaves within their borders, and punish those 
who thwart this policy by harboring, concealing, or secreting such persons. 

The 149th section of the criminal code of Illinois is a regulation of this character, which it 
was competent to the legislature of Illinois to enact, and it is not in conflict with the 
constitution or laws of the United States. 

The case of Prigg v. The Commonwealth of Pennsylvania, 16 Peters, 540, cited, approved, 
and distinguished. 

If the offense described by the state statute, of harboring a fugitive slave, were such as 
would render the offender liable to indictment and punishment under the law of the 
United States, it does not follow that he would be twice punished for the same offense. An 
offense is a transgression of a law, and a citizen of the United States being subject both 
to the jurisdiction of the United States and also of the state in which he resides, will be 
liable to punishment by either or both of those governments, for a transgression of their 
laws; and a conviction for an act, made criminal by the laws of the one, can not be 
pleaded in bar of an indictment in the courts of the other government, by which the same 
act is made an offense against its own laws. 

The cases of Fox v. The State of Ohio, 5 Howard, 432, and the United States v. Marigold, 
9 Howard, 550, approved and followed. 


Tus case came into this Court upon a writ of error directed to 
the Supreme Court of Illinois, and was argued by 


Messrs. Chase and Dixon, for the plaintiff in error. 
Mr. McDougall, for the defendant in error. 


Mr. Justice Grier delivered the opinion of the Court :— 


The plaintiff in error was indicted and convicted under the crim- 
inal code of Illinois, for ‘‘ harboring and secreting a negro slave.” 
The record was removed by writ of error to the Supreme Court of 
that state; and it was there eontended, on behalf of the plaintiff 
in error, that the judgment and conviction should be reversed, be- 
cause the statute of Illinois, upon which the indictment was founded, 
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is void, by reason of its being in conflict with that article of the 
constitution of the United States which declares ‘‘ that no person 
held to labor or service in one state, under the laws thereof, escaping 
into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up 
on claim of the party to whom such labor may be due.” And also 
because said statute is in conflict with the act of Congress on the 
same subject. 

That this record presents a.case of which this Court has jurisdic- 
tion under the twenty-fifth section of the Judiciary act, is not 
disputed. 

The statute of Illinois, whose validity is called in question, is 
contained in the 149th section of the criminal code, and is as 
follows : 

‘If any person shall harbor or secrete any negro, mulatto, or 
person of color, the same being a slave or servant owing service or 
labor to any other person, whether they reside in this state or in 
any other state or territory, or district, within the limits and under 
the jurisdiction of the United States, or shall in anywise hinder or 
prevent the lawful owner or owners of such slaves or servants from 
retaking them, in a lawful manner; every such person so offending 
shall be deemed guilty of a misdemeanor, and fined not exceeding 
five hundred dollars, or imprisoned not exceeding six months.” 

The bill of indictment framed under this statute contains four 
counts. The first charges that “‘ Richard Eells, a certain negro 
slave owing service to one O. D., of the state of Missouri, did 
unlawfully secrete, contrary to the form of the statute,” etc. 

2. That he harbored the same. 

3. For unlawfully secreting a negro owing labor in the state of 
Missouri, to one C. D., which said negro had secretly fled from said 
state and from said C. D. 

4. For unlawfully preventing C. D., the lawful owner of said 
slave, from retaking him in a lawful manner, by secreting the said 
nagro contrary to the form of the statute, etc. 

In view of this section of the criminal code of Illinois, and this 
indictment founded on it, we are unable to discover anything that 
conflicts with the provisions of the constitution of the United 
States or the legislation of Congress on the subject of fugitives 
from labor. It does not interfere in any manner with the owner or 
claimant in the exercise of his right to arrest and recapture his 
slave. It neither interrupts, delays, nor impedes the right of the 
master to immediate possession. It gives no immunity vr protec- 
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tion to the fugitive against the claim of his master. It acts neither 
on the master nor his slave; on his right or his remedy. It pre- 
scribes a rule of conduct for the citizens of Illinois. It is but the 
exercise of the power which every state is admitted to possess of 
defining offenses and punishing offenses against its laws. The 
power to make municipal regulations for the restraint and punish- 
ment of crime, or the preservation of the health and morals of her 
citizens and of the public peace, has never been surrendered by the 
states, or restrained by the constitution of the United States. In 
the exercise of this power, which has been denominated the police 
power, a state has a right to make it a penal offense to introduce 
paupers, criminals, or fugitive slaves within their borders, and pun- 
ish those who thwart this policy by harboring, concealing, or secre- 
ting such persons. Some of the states, coterminous with those 
who tolerate slavery, have found it necessary to protect themselves 
against the influx either of liberated or fugitive slaves, and to repel 
from their soil a population likely to become burdensome and inju- 
rious, either as paupers or criminals. 

Experience has shown, also, that the results of such conduct as 
that prohibited by the statute in question, are not only to demoralize 
their citizens who live in daily and open disregard of the duties 
imposed upon them by the constitution and laws, but to destroy the 
harmony and kind feelings which should exist between citizens of 
this Union, to create border feuds and bitter animosities, and to 
cause breaches of the peace, violent assaults, riots, and murder. 
No one can deny or doubt the right of a state to defend itself against 
evils of such magnitude, and punish those who perversely persist 
in conduct which promotes them. 

As this statute does not impede the master in the exercise of his 
rights, so neither does it interfere to aid or assist him. If a state, 
in the exercise of its legitimate powers, in promotion of its policy 
of excluding an unacceptable population, should thus indirectly 
benefit the master of a fugitive, no one has a right to complain that 
it has, thus far at least, fulfilled a duty assumed or imposed by its 
compact as a member of the Union. : 

But though we are of opinion that such is the character, policy, 
and intention of the statute in question, and that for this reason 
alone the power of the state to make and enforce such a law can 
not be doubted, yet we would not wish it to be inferred, by any im- 
plication from what we have said, that any legislation of a state to 
aid and assist the claimant, and which does not directly or indi- 
rectly delay, impede, or frustrate the reclamation of a fugitive, or 
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interfere with the claimant in the prosecution of his other remedies, 
is necessarily void. This question has not been before the Court, 
and can not be decided in anticipation of future cases. 

It has been urged that this act is void, as it subjects the delin- 
quent to a double punishment for a single offense. But we think 
that neither the fact assumed in this proposition, nor the inference 
from it, will be found to be correct. The offenses for which the 
fourth section of the act of 12th February, 1793, subjects the de- 
linquent to a fine of five hundred dollars, are different in many 
respects from those defined bythe statute of Illinois. The act of 
Congress contemplates recapture and reclamation, and punishes 
those who interfere with the master in the exercise of this right, 
first, by obstructing or hindering the claimant in his endeavors to 
seize and arrest the fugitives; secondly, by rescuing the fugitive 
when arrested; and, thirdly, by harboring or concealing him after 
notice. 

But the act of Illinois, having for its object the prevention of the 
immigration of such persons, punishes the harboring or secreting 
negro slaves, whether domestic or foreign, and without regard to 
the master’s desire either to reclaim or abandon them. The fine 
imposed is not given to the master, as the party injured, but to the 
state, as a penalty for disobedience of its laws. And if the fine 
inflicted by the act of Congress had been made recoverable by 
indictment, the offense, as stated in any one of the counts of the 
bill before us, would not have supported such an indictment. Even 
the last count, which charges the plaintiff in error with ‘‘ unlaw- 
fully preventing C. D., the lawful owner, from retaking the negro 
slave,” as it does not allege notice, does not describe an offense 
punishable by the act of Congress. 

But admitting that the plaintiff in error may be liable to an 
action under the act of Congress, for the same acts of harboring 
and preventing the owner from retaking his slave, it does not follow 
that he would be twice punished for the same offense. An offense, 
in its legal signification, means the transgression of a law. A man 
may be compelled to make reparation in damages to the injured 
party, and be liable also to punishment for a breach of the public 
peace, in consequence of the same act; and may be said, in com- 
mon parlance, to be twice punished for the same offense. Every 
citizen of the United States is also a citizen of a state or territory. 
He may be said to owe allegiance to no sovereigns, and may be 
liable to punishment for an infraction of the laws of either. The 
same act may be an offense or transgression of the laws of both. 
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Thus an assault upon the marshal of the United States, and hinder- 
ing him in the execution of legal process, is a high offense against 
the United States, for which the perpetrator is liable to punishment ; 
and the same act may also be a gross breach of the peace of the 
state, a riot, assault, or a murder, and subject the same person to a 
punishment under the state laws for a misdemeanor or felony. 
That either or both may (if they see fit) punish such an offender, 
can not be doubted. Yet it can not be truly averred that the 
offender has been twice punished for the same offense, but only that 
by one act he has committed two offenses, for each of which he is 
justly punishable. He could not plead the punishment by one in 
bar to a conviction by the other; consequently this Court has de- 
cided, in the case of Fox v. The State of Ohio, (5 Howard, 432,) 
that a state may punish the offense of uttering or passing false coin 
as a cheat or fraud practiced on its citizens; and in the case of the 
United States v. Marigold, (9 Howard, 560,) that Congress, in the 
proper exercise of its authority, may punish the same act as an 
offense against the United States. 

It has been urged, in the argument on behalf of the plaintiff in 
error, that an affirmance of the judgment in this case will conflict 
with the decisions of this Court in the case of Prigg v. The Com- 
monwealth of Pennsylvania, (16 Peters, 540.) This we think is a 
mistake. 

The questions presented and decided in that case differed entirely 
from those which affect the present. Prigg, with full power and 
authority from the owner, had arrested a fugitive slave in Pennsyl- 
vania, and taken her to her master in Maryland. For this he was 
indicted and convicted under a statute of Pennsylvania, making it 
a felony to take and carry away any negro or mulatto for the pur- 
pose of detaining them as slaves. 

The following questions were presented by the case, and decided 
by the Court; 

1. That under and in virtue of the constitution of the Unite 
States, the owner of aslave is clothed with entire authority, in every 
state in the Union, to seize and recapture his slave wherever he can 
do it without illegal violence or a breach of the peace. 

2. That the government is clothed with appropriate authority and - 
functions to enforce the delivery on claim of the owner, and has 
properly exercised it in the act of Congress of 12th February, 1798. 


3. That any state law or regulation which interrupts, impedes, 
limits, embarrasses, delays, or postpones the right of the owner to 
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the immediate possession of the slave, and the immediate command 
of his services, is void. 

We have in this case assumed the correctness of these doctrines ; 
and it will be found that the ground on which this case is decided 
were fully recognized in that. ‘‘We entertain,” say the Court, 
(page 625,) ‘‘no doubt whatsoever that the states, in virtue of their 
general police power, possess full jurisdiction to arrest and restrain 
runaway slaves, and remove them from their borders, and other- 
wise to secure themselves against the depredations and evil ex- 
ample, as they certainly may do “in cases of idlers, vagabonds, and 
paupers. The rights of the owners of fugitive slaves are in no just 
sense interfered with or regulated by such a course; and in many 
cases the operations of the police power, although destined essen- 
tially for other purposes—for the protection, safety, and peace of 
the state—may essentially promote and aid the interests of the 
owners. But such regulations can never be permitted to interfere 
with or to obstruct the just rights of the owner to reclaim his slave, 
derived from the constitution of the United States, or with the 
remedies prescribed by Congress to aid and enforce the same.”’ 

Upon these grounds we are of opinion that the act of Illinois, 
upon which this indictment is founded, is constitutional, and there- 
fore affirm the judgment. 


Judge McLean dissented. 


IN THE DISTRICT COURT OF OHIO—SEVENTH CIRCUIT. 
FAIRFIELD COUNTY, AUGUST TERM, 1852. 


BEFORE MR. JUSTICE THURMAN, AND MESSRS. JUSTICES PECK, NASH AND 
WHITMAN. 


‘ TABLER AND OrHeRs v. WISEMAN AND OTHERS. 
[REPORTED BY MR. JUSTICE NASH.] 


PARTITION OF A REVERSION — NOTICE OF PARTITION — COMMISSIONERS’ RE- 
PORT — ACTUAL VIEW — EVIDENCE TO PROVE COMMISSIONERS SWORN. 


1. There may be partition of a reversion or remainder, under our statute, whatever might 
have been the practice at common law. 

2. Notice published for six consecutive weeks, the first being more than forty days prior to 
the term of the court, is sufficient notice. 


a 








a ee é 


RG eat pe de Ag ees a ah ae 





apldilgaae 


ee ee ee 


ee ee 


- 


gir ietee 








208 Tabler v. Wiseman. 


3. It is too late to take advantage of the omission in the commissioners’ report, to state 
that it was made upon actual view, after the report has been confirmed. If it is necessary 
that this fact should be stated in the report, the confirmation cures the defect. 

4. The fact that the commissioners were sworn may be made to appear either by the cer- 
tificate of the officer administering the oath, or by the report of the commissioners, or by 
the return of the sheriff. 


Tue case below was a petition for partition by Wiseman et al. v. 
Tabler e¢ a/., asking partition of the reversionary rights of the 
parties in and to certain real estate now in possession of the widow 
of one Monly, as tenant in dower. Tabler was a resident of Fair- 
field, and had no personal notice of the pendency of the petition ; 
but the record showed that a notice had been published in a news- 
paper in said county from the 11th of March, 1852, to the 15th of 
April following, setting forth the filing of the petition, and the 
substance and prayer of the same. The order of partition was 
made at a court begun and held on the 17th day of May, 1852. 
The report of the commissioners making partition did not state that 
upon actual view of the premises they made their report; nor did 
the fact of their having been sworn appear, save from the return of 
the sheriff, that by the oaths of the said commissioners he had 
caused partition to be made, ete. 


Brasee, for the application, made the following points: 

1. That there could be no partition of a reversion or remainder 
at law, and that the case in 11 Ohio R. 389, did not decide any 
such question. He also cited 2 Swan’s Practice, 1232; Swan’s 
Statutes, 616, sec. 13. 

2. That no sufficient notice was given. He claimed that the forty 
days’ notice must be so construed that the entire forty days should 
intervene between the last publication and the term of the court at 
which the order was to be obtained. He also insisted that in 
analogy to the chancery act the publication must continue for six 
consecutive weeks next preceding the forty days. 

3. That the report was defective in not stating that the commis- 
sioners acted upon actual view of the premises. 

4. That it did not sufficiently appear that the commissioners 


were Sworn. 


Hunter, for defendants. 


Tuurman, P. J., delivered the opinion of the Court, holding, 
First. That there could bea partition of a reversion. Whatever 
might have been the practice at common law, we think our statute 
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is broad enough to embrace the case of a reversion or remainder. 
It authorizes persons having any estate in lands to compel partition 
thereof. Now these parties have an estate in these lands, though 
it is an estate in remainder, and so seems to be within the words of 
the act. Besides, as we understand the case in 11 Ohio R. 389, 
Morgan ». Staley, it recognizes the same doctrine, and cites a case 
in 8 Johnson’s R. 558, in support of it. 

2. We also think the notice is sufficient. The statute requires 
forty days’ notice to be given of the pendency and prayer of the 
petition. This notice was piblished six consecutive weeks, the 
first publication being on the 11th of March, and the last on the 
15th of April, 1852; the first publication being more than forty 
days prior to the term of the court, at which the order of partition 
was made. This notice we believe to be in conformity to the gen- 
eral practice under this statute. The statute is silent as to the num- 
ber of times: the notice shall be published, but simply requires a 
notice to be published forty days prior to the term of the court. A 
single notice, inserted forty days prior to the term, is a compliance 
with the language of this statute, and we know of no decision to 
prevent us from holding a single publication, made forty days prior 
to the term, sufficient. The better practice would seem to be to 
insert the notice, as in this case, for six consecutive weeks, the first 
being more than forty days prior to the term of the court. We 
believe this ruling is not only in conformity to our own general 
practice under the statute, but also in accordance with the decisions 
in other states on similar statutes. Vide 10 Massachusetts R. 118, 
Coleman v. Anderson; 13 Ohio R. 120; 16 Ohio R. 563. 

8. We also think that it is now too late to take advantage of the 
omission in the report of the commissioners, that it was made upon 
actual view. This would have been a fatal objection to a confirm- 
ation of the report, had the objection been taken in time; but the 
court could then have given leave to the sheriff and commissioners 
to amend, if the amendment could have been made in consistency 
with the truth. We think the confirmation in this case cures this 
defect, and that we are bound to presume the court had evidence 
that the commissioners did make their report from an actual view of 
the premises; otherwise we can not suppose the court would have 
confirmed their report. Besides, what is there in the law requiring 
this fact to be stated in their report ? 

4. That it did appear that the commissioners were sworn. We 
have no doubt that this fact may be made to appear either by the 


certificate of the officer administering the oath, or by the report of 
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* the commissioners, or by the return of the sheriff. All these meth- 
ods have been followed in practice, and we hold either to be suffi- 
cient. The return in this case is in conformity to the form in Wil- 
cox’s Practice, and which we have no doubt is the better practice. 

»Nasu, J., doubted as to the correctness of the ruling on the first 
7. He said that according to his present impression a proceed- 
ng in partition had reference to the possession, and not to the title; 
and hence a tenant for life, and not the reversioner, was the proper 
party to such a proceeding ; but he supposed he must be mistaken, 
if the case in 8 Johnson’s R. decided what it was said in 11 Ohio 

R. to decide. 


NOTE. 

When the above decision was made, the Court had very little 
time to examine the authorities, as counsel had not collected them. 
The case in 11 Ohio R. 389, was a bill in chancery, and not a pro- 
ceeding at law, and decides that, when a life estate covers only a 
part of the premises, and that life estate is owned by one of the 
tenants in common, a court of equity will compel partition. The 
judge, in his opinion, however, uses the following language: ‘In 
New York, 8 Johnson’s R. 564, the chancelor held, that a tenant in 

- common of the inheritance might maintain partition, notwithstand- 
ing a dower estate was outstanding. . This was a case at law.” 
The case here referred to is that of Bradshaw v. Callaghan, 8 John- 
son’s R. 558, and when examined will be found not to sustain the 
dictum of the judge. In that case no dower had ever been assigned 
in the premises of which partition was sought; the dower, estate 

a was only a right of some one to have dower assigned, and hence 

By does not reach the question presented either in this case or in that 

3 in the 11 Ohio R. 389. There was no dower estate, but a mere 

te, right to have dower outstanding. The case of Motley v. Blake, 12 

Bs Massachusetts R. 280, decides the same point, that a mere outetand- 

ing right in a person to have dower in the premises, is no objection 
to a partition, since she has no interest in the land until her dower 

is legally assigned. The case of Striker v. Mott, 2 Paige C. R. 

387, recognizes the doctrine.on which the decision in the 11 Ohio 

R. 389, is based. The chancelor says: ‘‘ A reversioner is some- | 

times a necessary party to a bill in partition; but it is where the 
owner of a present interest in an undivided part cf the premises 
has also an interest in an undivided part of the reversion. In such 
cases it is proper for such owner of the present interest to make the 




















owner of the residue of the reversion, as well as those who are® 


interested in the residue of the particular estate, parties to the suit; 
so that an entire share may be set off to the complainant in sever- 
alty. It is also necessary to make a reversioner a party toa bill, 
filed by an owner of a particular estate, when some of the oth 

parties interested in the residue of the premises are the owners’of 
a present interest thereof in fee. This doctrine covers the au 


ground taken in the case in the 11 Ohio R. 389, but leaves the’ *~ 


present question entirely untouched. But in this very case, (2 


Paige C. R. 389,) the chancelor“thus lays down the law on this. . 


point, even when presented in a court of chancery. ‘“‘ Besides, I 
am not aware of any case in which a party, who had a mere rever- 
sionary interest in an estate, has been permitted to apply for a par- 
tition, without the concurrence of the owners of the present inter- 
est.” Again: “But I can see no possible benefit, which one tenant 
in common of a reversion, even if he has an absolute estate therein, 
can derive from a partition of his future interest in the property. 
He ought not, therefore, to be permitted to file a bill merely for the 
sake of making costs, or to compel a sale of the property of his 
co-tenant. As the reversioner can derive no benefit from an actual 
partition of the premises during the continuance of the particular 
estate, he ought not to be permitted to commence a suit for the 
mere purpose of compelling a sale of the property during that 
period, or to subject other parties to costs prematurely and unne- 
cessarily. ” This language is very decided against allowing a 
reversioner, even by bill in chancery, to compel a partition of that 
reversion. And if jt can not be done in equity, surely it can not 
at law. 


But we are not without authority on this point in a court of law. 
This very question was decided in the case of Brown v. Brown, 
8 New Hampshire R. 93. By the statute of New Hampshire, the 
court was authorized, upon the application of any person interested 
with others in any real estate, to cause partition thereof to be made; 
yet the court say: ‘‘ No case is to be found that gives the slightest 
countenance to the supposition that, where several are interested 
together in a remainder, after a freehold estate, any of them can 
maintain a petition for partition of the land in which they are so 
interested, 12 Pick. 374; 1 Vesey & Beames, 551; Co. Litt. 167, 
a.” The court therefore held that a partition could not be had of 
so much of the premises as was covered by an estate which 
Rebecca Brown had therein during her widowhood. The same 
doctrine is maintained in Culver v. Culver, 2 Root, 278; Ziegler v. 
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Grim, 6 Watts, 106. In 3 United States Digest, 169, sec. 28, these 

gases are cited as deciding that partition will not lie for lands to 

”* which the parties have only a title in remainder after a life estate. 
The later cases in New York would seem to follow the same doe- 

trine. Brownell v. Brownell, 19 Wendell’s R. 367, is also cited in 

mr Supplement to United States Digest, 496, sec. 11, as deciding that 
“proceedings in partition, under the statute, can be instituted only 

bya party who is entitled to immediate possession; to which im- 
~~ mediate possession @ reversioner or remainder-man is not entitled. 
” The same doctrine is maintained in New Jersey, Stevens v. Enders, 

' “1 Green’s R. 271. These cases would appear to settle the question 
that the owners of an estate in reversion or remainder are not enti- 
tled to a partition thereof. The New Hampshire statute would 
appear to be as broad as ours; the words, any persons interested 
with others in any real estate, would seem to be as comprehensive 

as those of any person having any estate in lands; and yet the 
Supreme Court of New Hampshire decided ‘that those words did 

not authorize the partition of lands held in remainder after a life 
estate or freehold. The reasoning also in the case of Striker v. 
Mott, 2 Paige OC. R. 387, bears most decidedly against the pro- 
priety of giving the language of our statute any such construction. 

_& partition will do him no good, and he onght not, therefore, to be 
ar permitted to force a sale, which is the mere incident to a partition. 
These decisions are also consistent. with the general and well 
recognized doctrine as to the nature of a proceediug in partition. 

The. petitioner, to entitle him to maintain partition, must have a 

seizin in fact or in law of the premises, Bonner v. Kennebeck Pur- 

a chasers, 7 Massachusetts R. 475; 14 Massachusetts R. 434; Co. 
a Litt. 167, a. The judgment in partition binds the right of pos- 
4 session, but the right of property is not at all effected by it, Pierce 
f yw. Oliver, 13 Massachusetts R, 211. Hence a partition between 
ie tenants in common does not bind the mortgagee of one of them, 
3 (Colton v. Smith, 11 Pick. R. 311; 23 Pick. R. 1, Bradley v. 
Faller,) although it would now probably be held that the mort- 
: gagee would be bound, unless he could show that, the partition was 
a unfair or fraudulent, his lien attaching to the share set-off to his 








: mortgagor. 

" In view of these principles and anthorities, it is submitted 
‘ whether our statute ought to receive a different construction from 
i that given in other states to similar statutes, and therefore whether 


the first point, ruled in the principal case, ought not to be recon- 
sidered, and differently decided. REPORTER. 








Railroad yy: Gill. 


IN THE PROBATE COURT OF PICKAWAY COUNTY, OHIO. 
NOVEMBER, 1852. 


BEFORE MR, JUSTICE BIERCE, 


te 
Cincinnati, Witmineton aNp Zanzsvitie Ramroap v. Save. 


DISQUALIFICATION OF JUDGE—-CONSTRUCTION OF 50 LAWS, 201; CURWEN’S 
STATUTES, CHAP. 1171—APPROPRIATIONS OF PRIVATE PROPERTY. 


If the probate judge before whom proceedings to condemn private property for the use of a 
railroad corporation be a stockholder in that corporation, the judgment of condemnation 
will be arrested. 


Tis was @ proceeding to appropriate the lands of Samuel E. Gill 
for the use of the Cincinnati, Wilmington and Zanesville Railroad 
Company, under the act of April 80th, 1852, passed for the purpose 
of providing compensation in such cases, 60 Laws, 201; were 
Statutes, chap. 1171. 

After a verdict of the jury, assessing the damages, the defendant 
moved to arrest the judgment of confirmation, which is required — 
under the 11th section of the act, on the ground that the probate» 
judge before whom the proceedings were had was a stockholder in 
the railroad. Affidavits were presented to the effect that this fact 
was not known to the defendant until after the verdict of the jury. 
It was admitted by the probate judge that he was a stockholder; 
that the amount of the stock was not large, and the fact of his being 
a stockholder totally escaped his mind at the time of the trial, or 
he would have refused to hear the case. ; 


Messrs. Page & Penick, for the defendant, 
, First. It is contrary to the first principles of natural justice that 
a man should be party and judge in a cause. 

Second. By the comnion law, no one can be a judge in his own 
cause, 4 Comyn, 435 ; 3 Bla. Com. 298; 1 Thomas’s Coke, 12, 343. 

Third. It is not in the power of the legislature to alter this prin- 
ciple, and so far as the statute does so it is void. , 

By the 16th section of the bill of rights, it is declared that justice 
shall be administered without denial or delay. ‘* Justice shall be 
administered.” It is a mocking of justice to make tlie party the 
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| judge. ,It is an absolute ‘‘denial” of justice. Mr. Gill, the defend- 


a 


he 
“ 


ant, might have been the judge with as much propriety as a stock- 
holder. 

They cited or commented on these cases: 2 Binney, 454; Bank 
of North America v. Fitzsimons, 138 Massachusetts, 341; Pearce v. 


~Thompson, 19 J. R. 172; Bellows v. Pierson, Pierce v. Sheldon, 


13 J. R. 191. 


Mr. Joash Miller, for plaintiff. 

First. A motion to arrest lies only where there is error on the 
face of the record, 2 Swan’s Practice, 979. 

Second. The judge was not disqualified by his interest, Hill wv. 
Wells, 6 Pickering, 104; The Justices of Burlington v. Fennimore, 
Coxe, 190 ; Corwin v. Hames, 11 Johnson’s R. 76. 


Messrs. Page & Renick, in reply. 

First. Ifa judge is interested in’ the cause he may and must 
refuse to proceed at any stage of the cause. It is a matter that lies 
Within his own breast. He is disqualified to give judgment, and 

n the fact_is brought to his mind, he may decline to proceed. 
“Zhe judgment would be void, and he may refuse after verdict to 


~ ‘to enter up a judgment which would bea nullity. 


fe 


Second. The cases cited of a judge sitting in a cause in which he 
had a minute interest are not applicable to this case. They are 
cases of a member of a municipal corporation, remotely inter- 
ested in the subject of taxes or fines. Such a member might bea 
witness, and, of course, a judge. But a stockholder in a moneyed 
corporation has a very different interest from a member of a- muni- 
cipal corporation as an inhabitant of a city or village. A judgment 
might not be arrested, perhaps, on the ground that one judge was 
interested, provided a quorum of disinterested judges remained. 

The court arrested judgment, and the case was compromised. 
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IN THE DISTRICT COURT OF OHIO—SEVENTH CIRCUIT. 
JACKSON COUNTY, AUGUST TERM, 1852. 


BEFORE MR. CHIEF JUSTICE THURMAN, AND’ MESSRS. JUSTICES PECK, NASH, 
AND WHITMAN. 


Dennina AND CAMPBELL v. JAMES Netson anp Grorce W. Netson. 


- 
[REPORTBD BY MR. SUSTICE NASH.] 


CREDITOR’S BILL—INFANCY—CHOSES IN ACTION, 


The rights of a judgment creditor, who goes into chancery to collect his judgment from 
persons indebted to his judgment debtor, are only the rights of the judgment debtor; what- 
ever, therefore, would bar the action of judgment debtor, will bar the claim of the judgment 
creditor. 

Where the judgment debtor had loaned money to a minor, it was held the plea of infancy 
was a bar to any claim on the part of the judgment creditor against such minor. 

An infant is responsible for his torts; and a plea of infancy j is no bar to an action to recover 
damages for the same. 

Where an infant who has possession of personal property under a bailment for use, sells the 
same, and receives the payment after he becomes of age, the money so received res, be 
recovered from him, and the plea of infancy will be no bar thereto. 

The term choses in action, as used in see. 14 of Chancery Practice Act (Swan’s Stat 
704,) includes rights of action to recover damages for a tort connected with contracts. 

In a creditor's bill, a judgment creditor may recover from an infant damages arising from the 
sale and conversion of property of the; * judgment debtor, which property such infant held 
» under a bailment for him. ‘ 


Tas was a bill in chancery, filed by complainants, setting forth 
the recovery of a judgment in April, 1849; against said James 
Nelson, for fifty dollars and costs of suit; that execution had been 
issued thereon and returned ; that the sheriff could find no goods or 
chattels, land or tenements, of the said James Nelson, whereon to 
levy ; the bill further charged that the said James was wholly insol- 
vent; and that the said George W. Nelson, a son of said James, 
was indebted to his father in a large sum, for money had and 

Teceived, loaned and advanced, and for goods sold, and for other 
causes. 

The answer and the evidence disclosed the following state of facts. 
George W. Nelson was, in February, 1849, about twenty years of 
age; that he, in connection with another individual, (who was only 
to advance a part of the means,) obtained an apparatus for taking 
daguerreotypes ; that his father let him have fifty dollars‘in money, 
and a-horse and buggy, with which to travel in his business afore- 
said ; that he followed this business for some time, and not succeed- 
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ing very well, he stopped about April or May in Xenia, where he_ 
went to work at his trade of a printer; and here, about the first 
of May, 1849, or a little later, sold the horse and buggy to one 
Martin, for $125, and agreed to take his pay in board; that he 
boarded with Martin until after he came of age, in February, 1850 ; 
that only a small part of said sum was, however, received in board 
after said George W. came of age, in February, 1850. 


Mr. Stanley, for complainants. 
Messrs. Roberts and &. C. Hoffman, for respondents. 


Wurman, J., delivered the oe of the court to the following 
effect : 

The first question presented in this case is one of fact. Was this 
money and property intended as an advancement, or otherwise ? 
Although the evidence is somewhat conflicting, we have come to 
the conclusion that the transaction was a loan and bailment, and 
not a gift; hence that the respondent, George W., if he had been 
of age, would have been liable to account for this money and pro- 


The next question which presents itself, is this: Can the respon- 
“dent, George W., be made responsible to these complainants for the 


fifty dollars thus loaned to him by his father? This question is 
resolved by ascertaining whether the father, James Nelson, has any 
claim which he could enforce at law against his said son? These 
complainants are seeking to enforce the rights of said James - 
against said George W.; and whatever his rights are, such are the 
rights of the complainants. Now an infant is not liable for his 
contracts, save to a very limited extent; and a loan of money is 
not one of that limited number; and hence the plea of infancy is a 
good bar to any recovery by James against George W. for the fifty 
lars thus loaned. In cases of fraud the creditor may undoubtedly 
follow the property so long as it can be identified in the hands of 
the minor, and subject it to the payment of his debts. Even money 
may be reached in the hands of a minor, and a court of equity 
would by attachment compel the minor to deliver it up to be so 
applied. But where the right of the debtor is a mere chose in 
action, then the minor can make any defense against the creditor, 
which ‘he could make against the debtor, if the debtor were to bring 
an action at law. We hold, therefore, that these complainants can 
not have a decree against George W. Nelson for the fifty — 
by his father loaned to him during-his minority. 
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The next inquiry relates to the horse and buggy. This was a 
mere bailment by the father to the son for use; and the son was 
bound to return them to his father on the expiration of the bail- 
ment. Instead of doing this, he sold the horse and buggy, and 
was thereby guilty of a wrongful conversion. While a minor is not 
bound by his contract, he is liable for his torts. This doctrine is 
now too firmly established to be called in question. In Jennings v. 
Rundall, 8 T. R. 335, it was held that trover would lie against an 
infant for immoderateiy riding a horse, so that it was damaged, 
when hired for use. In the case of Homer v. Theviny, 3 Pick. R. 
492, it was decided that trover would lie against an infant, wkere he 
had hired a horse to go to one place, and went to another and injured 
the horse. So in Lewis v. Littlefield, 15 Maine R. 233, it was held 
that infancy was no bar to an action of trover, where the goods con- 
verted by the minor came into his hands under a prior illegal con- 
tract. In Vasse v. Smith, 6 Cranch R. 226, Marshall, C. J., says: 
‘This court is of opinion that infancy is no complete bar to an 
action of trover, although the goods converted be in his possession 
in virtue of a previous contract. The conversion is still in its nature 
a tort; it is not an act of omission, but of commission, and within » 
that class of offenses for which infancy cannot afford protection,” 
The same doctrine as to the liability of infants for the wrongful con- 
version of property intrusted to them, is laid down in 2 Kent’s Com. 
241. To the same effect is the case of Fitts v. Hull, 9 N. Hamp. 
441; Honks v. Deal, 3 M’Cord R. 257. 

These cases settle that James Nelson has a right of action against 
George W. for the conversion of this horse and the buggy. The sale 
was made when George W. was a minor; but, if the board or pay 
had been received after he came of age, he might; in assumpsit for 
money had and received, be compelled to pay the amount thus 
received, and the plea of infancy would be no bar to an action 
brought for this purpose. The amount, however, received after he» 
came of age must have been very small; not anywhere near enough 
to satisfy the claim due to these complainants. The case then pre- 
sents the important question, whether these complainants can, in a 
bill in-chancery, subject the damages due from George W. to J ames 
Nelson for this tort, this wrongful conversion of the property of 
James by George W. That James could maintain trover for this 
conversion, and that the plea of infancy would be no bar, is con- 
clusively settled by the cases already referred to. Here, then, is a 
right of action in James against George, and to which the latter has 
no legal defense; but the action must be in tort; and yet the dam- 
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ages are as certain as the damages to be recovered on a guantum 
valebant ; they are in both cases the value of the goods, sold in the 
one case, and converted in the other. Can, then, these damages in 
trover be recovered in this bill in chancery from George W. Nelson ? 
If they can not, then there is a large class of claims which debtors 
may have, and which their creditors can not reach. A commission 
merchant sells goods in violation of instructions; he is guilty of a 
wrongful conversion; for which in an action of trover he can be 
made to respond in damages. Are such damages beyond the reach 
of a creditor’s bill? If so, the law of debtor and creditor is liable 
to great abuses; is manifestly most fatally defective. Why should 
not such a claim, though sounding in tort, be as liable to be reached 
by a creditor’s bill, as damages in assumpsit or covenant? There 
is no more uncertainty as to the amount in the one case than in the 
other. 

We do not believe that. our statute is open to this objection. We 
believe its language is comprehensive enough to justify us in hold- 
ing that these complainants can recover in this bill the damages 
which James Nelson could recover against George W. only by an 


action of trover. Swan’s Statutes, 704, sec. 14. Without citing the 


whole section, we will refer to the following words, which we think 
embrace just such a case as.the present. Among other matters, 
which may be reached by a creditor’s bill, are choses in action, due 
or to become due. What then is the meaning of a chose in action ? 
Is it limited to rights of action sounding in contract, or does it also 
include rights of action sounding in tort? In 1 Chitty’s General 
Practice, 99, choses in action are defined, as ‘“‘ rights to receive, or 
recover a debt, or money, or damages, for breach of contract, or for 
a tort connected with contract, but which can not be enforced with- 
out action, and, therefore, termed choses or things in action.” This 
definition of the words, choses in action, embraces this very case, 


which relates to a recovery of damages for a-tort connecied with 


contract. Here was a bailment, which is a contract, and a tort 
growing out of that contract, and hence connected with it. It would 
also seem to be a reasonable construction to hold that the creditor in 
such a bill is entitled to recover from the debtor of his debtor for any 
damages produced by him to his debtor’s property, which property 
he would have had a right to subject to the payment of his judg-- 
ment. Nor is this view of the law destitute of authority. In the 
case of Hudson v. Plets, 11 Paige C. R. 180, it is said that the 
mere right of action in the defendant to a creditor’s bill, for a mere 
personal tort or assault, etc., does not pass under the assignment -to 
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the receivers ; but it is otherwise of a right of action for an injury 
to property to which the complainant has a right to resort to satisfy 
his claim, and which is of less value by reason of such injury. 
Whether the injury amount to a total destruction of the property, 
or to a mere diminution of its value, can make no difference, save 
in the amount to be recovered, 

We therefore hold that these complainants are entitled to a decree 
that George W. Nelson shall pay the amount of the damages sus- 
tained by James by reason of the conversion of said horse and 
buggy ; which damage we find to be ths sum for which the horse 
and buggy was sold, to wit, one hundred and twenty-five dollars; 
and as this sum is more than the amount now due complainants, the 
complainants may take a decree against George W. for the amount 
due them and costs of suit. Decree accordingly. 





IN THE DISTRICT COURT OF OHIO—SEVENTH CIRCUIT. 
ATHENS COUNTY, AUGUST TERM, 1852, 


BEFORE MR. CHIEF JUSTICE THURMAN AND MESSRS. JUSTICES NASH AND 
WHITMAN. 


Strate or Onto, EX RELATIONE R, E. Constasre, v. E. F. Moors, 
Avpiror or Aturns County. 


[REPORTED BY MR. JUSTICE NASH.] 


MANDAMUS. 


Mandamus will lie to compel the auditor of the proper county to pay a sum allowed by com- 
mon pleas to an attorney, for assisting in the prosecution of a state case. 

The fact of such appointment having been made, need not be evidenced by a special 
entry ; the allowance of a compensation for such services rendered on such an appoin 
ment will be sufficient. 

The entry of an allowance to an attorney for aiding in the prosecution of a state case, is 
‘conclusive evidence of both the appointment and the amount of compensation. 

A plea denying; any such appointment, and averring that the entry of the allowance was 
made by mistake on the representation of the relator, held bad, when the application for 
the mandamus showed a certified copy of the entry of such allowance. 

It seems that if the entry of the allowance was made by mistake, or on misrepresentation of 
the relator, the court making it, could on motion set the allowance aside, on the authority 
of the case in 20 Ohio R. 344. 


Tue petition set forth that the court of common pleas had allowed 
the petitioner ten dollars for aiding in the prosecution of a certain 
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criminal, as would appear by a copy of the entry duly certified and 
attached to the petition. The return of the auditor stated that the 
relator had never been appointed to aid in said prosecution by said 
court ; but that he volunteered in said case, and said order was made 
under a mistake at the solicitation of the relator. The answer further 

i alleged that there was no entry of said appointment, save as it might 
be inferred from the entry of said allowance. The plaintiff demur- 
red to said return. 


By tae Covrr. This demurrer must be sustained. The court of 
common pleas made this allowance, and we must presume the facts 
existed, which authorized it. Nor do we think the appointment 
must appear from the record ; though such a course would be more 
regular. But here is the allowance, stating it to be made to the 
relator for aiding in the prosecution ; which aid could only have been 
given on an appointment made by the court on application of the 
prosecuting attorney. The court must have had evidence of these 
facts, or it had no authority to make the allowance. Nor do we 
think that this Court can retry that question in this-proceeding. If 
the order was made through error, the court making it has power to 
set it aside, 20 Ohio R. 344; but while it stands unvacated, it is of 
absolute verity and must be obeyed. Let a peremptory mandamrs 
issue. 





IN THE SUPREME COURT OF OHIO. 
" JANUARY TERM, 1853. 


BEFORE ALL THE JUDGES. 
L 
| Srorer v. Bounps. 


ASSIGNMENT OF LAND ENTRY BY WAY OF MORTGAGE — EQUITABLE MORT- 
GAGES — DISTINGUISHED FROM CONDITIONAL SALE. ~ - 


- Tus was a bill of review, reserved to this Court from Licking 
county. 
Mr. Chief Justice Catpwett delivered the opinion of the Court, 
and held, : | 
First. That where the owner of a certificate of entry of land, 
from the United States, assigns such certificate as security for a 





ae NR ile te 








Urmey’s Executors v. Wooden. 221 


debt, with condition of defeasance on payment of the debt, such an 
assignment creates an equitable mortgage on the land covered by 
such certificate. 

Second. That where the assignee of such certificate sells the 
same to a person who has notice of the terms on which it was first 
assigned, such subsequent assignee will hold the same, subject to 
the right of the original assignee to redeem. 

Third. That the right of the original assignor to redeem, will 
not be affected by a provision in the condition of defeasance, that 
his right to redeem is limited to a fixed time after the transaction. 
Once a mortgage, always a mortgage. Bill dismissed. 


Il. 
Urmey’s Exrecutors v. Woopen. 


BEQUEST TO “THE POOR OF THE TOWNSHIP’? — CHANCERY JURISDICTION 
OVER CHARITIES AND TRUSTS — CONSTRUCTION OF 29 LAWS, 320; CHASE, 
1832; SWAN, 637; CURWEN’S STATUTES, SUPPLEMENT, CHAP. 861, SEC. 13. 


Tus was a bill in chancery, reserved in Montgomery county for 
decision here. : 

Mr. Justice Ranney delivered the opinion of the Court, and 
held, 

First. That a residuary clause in a will, in the words, “The 
remainder of my estate I do hereby give and devise to the poor and 
needy, fatherless,” etc., of two townships, named; ‘‘to such poor 
as are not able to support themselves, to be divided as my execu- 
tors may deem proper, without any partiality,” is valid and effect- 
ual for the purposes therein expressed. 

Second. The courts of chancery, in this state, upon general prin- 
ciples, independently of the statute of charitable uses, (43d of Eliz- 
abeth,) has jurisdiction to enforce such trusts. 

Third. The spirit and policy of the act for the relief of the 
poor, (Swan’s Statutes, 637, sec. 13; 29 Laws, 320; Chase, 1832; 
Cirwen’s Statutes, Supplement, chap. 861, see. 13,) would also 
confer such jurisdiction, and sustain the bequest. 

Fourth. No trust will fail for the want of a trustee, but a court 
of chancery will supply the defect. 
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Il. 
TayLor v. BRowprEr. 


ACTION FOR FAILURE TO CONVEY TITLE — RESTORING POSSESSION — COVE- 
NANT ON PENAL BOND— PLEA OF GENERAL PERFORMANCE — PLEA OF 
TENDER OF A DEED — ACTION MISCONCEIVED — CONSTRUCTION OF 42 LAWS, 
72, SEC. 2; CURWEN’S STATUTES, PAGE 1060 — ERROR. 


Tus case came into this Court upon a writ of error directed to 
the late Supreme Court of Greene county. 

The opinion of the Court was delivered by Mr. Justice Tuur- 
MAN, who held, 

First. That a vendee may maintain an action against a vendor, 
upon a title bond, to recover damages for a failure to convey, without 
restoring possession of the premises. 

Second. That covenant will lie on a penal bond, with a condi- 
tion for a conveyance, the entire bond being declared on. 

Third. When a condition to perform a specific act, as to convey 
land, is declared on, a plea of general performance of covenants is 
insufficient ; a special verfornilifiee must be pleaded. 

Fourth. A plea of tender of a deed, should either set out the 
deed in the plea, or make profert of it. 

I’ fth. A judgment can not be reversed in error, because the 
form of action was inconsistent, ‘‘ in case the facts are substantially 
alleged which the party was bound to prove on the trial, in order to 
entitle him to a recovery.” 42 Laws, 72, sec. 2; Curwen’s Stat- 
utes, 1060. | 

Judgment of the Supreme Court reversed, and that of the Com- 
mon Pleas affirmed. 


IV. 
Brown v. KirKMAn. 
MORTGAGE LIEN-—MISTAKE MADE BY RECORDER— NOTICE IN FACT OF MIS- 


TAKE TO SUBSEQUENT INCUMBRANCER — CONSTRUCTION OF 36 LAWS, 62; 
SWAN, 268; CURWEN, 430, 


Tuts was a bill in chancery reserved in Monroe county. 

Mr. Justice Corwin delivered the opinion of the Court, and held, 

First. That under the act of March 16, 1838, (36 Laws, 62; 
Swan’s Statutes, 268; Curwen’s Statutes, 430,) a mortgage lien is 
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perfected by delivering the mortgage for record, to the recorder of 
the proper county. 

Second. That such lien is not defeated, as to a subsequent in- 
cumbrance, with notice in fact,.of a mistake of the recorder in 
making the record. Decree for complainants, 


V. 
Wuitr v. Derman. 
_ 


MORTGAGE — ATTACHING OF LIENS — PRIORITIES ——- WANT OF TWO WIT- 
NESSES —— DEFECTIVENESS OF BILL. 


Tus was a bill of review reserved in Athens county. 

The opinion of the Court was delivered by Mr. Justice Bartiey, 
who held, 

First. That under the judicial construction of the registry law 
of 1831, which has prevailed in this state for some years past, a 
mortgage which is not duly executed and delivered for record, has 
no validity either in law or equity, against a judgment lien. And 
although this is at variance with the former analogies of the law, 
yet, inasmuch as it has become a rule of property in settling pri- 
orities among creditors, the Court, acting upon the maxim stare 
decisis, which is a safe and established rule of judicial policy, will 
not disturb it.* 

Second. Where a mortgage is defective in its execution by hav- 
ing the name of but one witness subscribed to the attestation clause, 
the official signature of the justice of the. peace to his certificate of 
acknowledgment will not, under our statute, answer a double pur- 
pose, and supply the deficiency in the attestation. 

Third. The Court will not consider the question whether relief 
can be granted in chancery on the ground of mistake without the 
requisite allegations in the bill to bring the party within the rule 
of equitable relief under this head of equity jurisdiction. 

Bill dismissed. 


4 





* See the notes upon this subject collected in Curwen’s Statutes, 430. 
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VI. 
Veaco v. Exxiortr. 


GAMBLING—BETTING ON ELEOTIONS—CONSTRUCTION OF 37 LAWS, 79; SWAN’S 
STATUTES, 254; CURWEN’S STATUTES, 569; 44 LAWS, 10; CURWEN’S STAT- 
UTES, CHAP. 626. 


Tus was a writ of error directed to the Court of Common Pleas 
of Licking county. 

Mr. Chief Justice Catpwetu delivered the opinion of the Court, 
and held, 

First. That the third and fourth sections of the statute for the 
prevention of gaming, applies as well to betting on elections as to 
any other bet. 

Second. That the act to punish betting on elections, (37 Laws, 
79; Swan’s Statutes, 254; Curwen’s Statutes, 569,) and the act 
more effectually to prevent gambling, (44 Laws, 10; Curwen’s 


Statutes, chap. 626,) have operated to supersede the seventh and 


eighth sections of the gaming act, (29 Laws, 442; Chase, 1879; 
Swan, 428; Curwen’s Statutes, Supplement, chap. 882,) but have 
not repealed the other sections of that statute. 

Judgment of Common Pleas reversed. 


Vil. 
Batpwin v. Toe Bank or Massirxon. 
DELIVERY OF DEED — PASSING TITLE — ERROR — BILL OF EXCEPTIONS. 


Tus was a writ of error directed to the Court of Common Pleas 
of Summit county, reserved for decision in this Court. 

Mr. Justice Barriey delivered the opinion of the Court, and 
held, 

Fi irst. That where a deed of conveyance for several tracts of 
and was delivered by grantor to grantee or his agent, who acknowl- 
edged the receipt of the same, but in so doing added a condition 
that the deed should be received in satisfaction of a bond of the 
grantor and others held by the grantee, in case the grantor’s title to. 
the premises mentioned in the deed should be found, on examin- 
ation of the records, to be good; and the grantee, after retaining the 
deed for some months and ascertaining that the title was defective 
as to part of the lands described in the deed, handed the deed back 
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to the grantor or his co-obligor in the bond, the title to that part 
of the lands of which the grantor was seized, passed to the grantee, 
and was not reconveyed by the mere return of the deed. 

Second. Where the Common Pleas erred in ruling as to a mate- 
rial fact in the defense, and the bill of exceptions does not profess 
to show all the evidence so as to enable this Court to ascertain that 
the defendants were not prejudiced by such erroneous ruling, a 
judgment against the defendants ‘will be reversed. 


VII. 
Tun Crry or Cincinnati v. WALLS. 


ASSUMPSIT FOR USE AND OCCUPATION-——CINCINNATI ORDINANCE AS TO FER- 
RIES—IMPEACHING TITLE COLLATERALLY. 


Tus was a writ of error to the Superior Court of Cincinnati. 

Mr. Justice Corwin delivered the opinion of the Court, and held, 

First. That an action of assumpsit for use and occupation, or on 
the money counts, can not be maintained, when possession is held 
adversely, under claim of title, and when no contract express or 
implied is shown. 

Second. That the ordinance of the city of Cincinnati of May 
5th, 1827, regulating wharfage, made no provision for wharfage 
from ferry-boats. 

Third. That the defendant having been for a long time in the 
adverse possession of a ferry-landing in said city, and receiving 
rents therefor, is not liable to the city for such receipts, until the 
right of the city to such landing is first established by a proper pro- 
ceeding for that purpose. Judgment affirmed. 


IX. 


Loomis v. SPENCER. 
- 
TOWNSHIP SUBSCRIPTIONS TO PUBLIC WORKS —ILLEGAL TAXATION — TRES- 
pass IN LEVYING TAX — OFFICIAL IMMUNITY. 


Tus case came into the Court by a writ of evror directed to the 
Court of Common Pleas of Ashtabula county, and which was there 
reserved for decision here. 

Mr. Justice TuurmaN delivered the opinion of the Court, holding, 


First. The provisions in the charter of the “‘ Lake and Trum- 
14 
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bull Plank Road Company,” passed February 14, 1849, by which 
the trustees of certain townships are, respectively, authorized to 
subscribe to the capital stock of said company if a majority of the 
qualified electors of the townships -respectively assent thereto, is 
not in contravention of the constitution of 1802. The cases of 
*¢ The Cincinnati, Wilmington and Zanesville Railroad Company v. 
The Commissioners of Clinton County,” and ‘‘ The Steubenville 
and Indiana Railroad Company ¥, ,The Trustees of North Town- 
ship, Hamilton county,” approved and affirmed. 

Second. A county treasurer who seizes property to pay a tax 
assessed without any color of law for its assessment, or under any 
constitutional law, (which is the same as no law,) is liable in tres- 
pass. 

Third. But where a valid law provides for the tax, and the ille- 
gality of the particular assessment is owing to some error or omis- 
sion of those charged with the execution of the law prior to the 
treasurer’s being called upon to act, (that is, prior to the delivery of 
the duplicate to him,) and the duplicate is regular on its fuce and 
duly certified, he is not liable for collecting the tax, and in such a 
case the duplicate affords as ample protection to the treasurer as 
does an execution regular on its face to a sheriff. The remedy of 
the tax payer is against the person or persons who illegally assess 
the tax, or cause it to be done. 

Ranvey, J., having becn of counsel, did not sit in this case. 

Judgment of the Common Pleas affirmed. 


p 4 
Scovitte v. Tae City or CLEVELAND. 
CONSTRUCTION OF THE CHARTER OF CLEVELAND. 


Tuts was a bill in chancery, reserved in Cuyahoga county. 

Under the charter of the city of Cleveland, which was divided 
into three wards, a council was elected on the 4th of March, 1850, 
to serve for one year, consisting of three aldermen elected at large, 
and three councilmen in each ward, who were required to ‘ reside 
therein.”” On the 22d of that month the legislature amended the 
charter, dividing the city into four wards, and reducing the number 
of councilmen to two in each ward. By this division some of the 
councilmen were thrown out of the wards for which they were 
elected. This amendment made no provision for an election under 
+ until the next year, nor did it provide when it should take effect. 
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Mr. Justice Ranney, in delivering the opinion of the Court, held, 

First. That the amendatory law had no effect upon the council 
then elected. That the effect of its provisions dividing the city 
into wards for election purposes must be postponed until they could 
be called into requisition in future elections. 

Second. That, if this were otherwise, yet, while the members of 
the council continue to act de facto, their proceedings would be valid. 

Third. That under the ninth section of the city charter, pro- 
viding for the imprcvement of streets, etc., by a discriminating 
tax to be levied upon grounds bounding on such streets, the com- 
mittee of estimate and assessment need not be appointed before 
adopting the ordinance for its construction. 

Fourth. That a want of legal notice to claimants, of damages 
arising from the construction of such improvement, can not be set 
up by one not having any such claim. 

Fifth. That such assessment under said section need not be 
levied upon all the lands on such street, but only upon those bound- 
ing on the improvement, or “ near theveto. “a 

Sixth. It is no objection to such assessment that it exceeded the 
actual expense of the work, provided it was in accordance with the 
estimate made in good faith. 

Seventh. Such discriminating assessment for that purpose, laid 
upon grounds immediately benefited in proportion to such benefit, 
was a legitimate exercise of the taxing power, under the constitu- 
tion of 1802, nor is the same opposed to section 4, article 8, of that 
instrument, providing for the inviolability of private property. 

Injunction dissolved and bill dismissed. 


XI. 


RoLiLeERsvVILLE AND Portage Free Tournerke Roap v. Sanpusky 
County. 


GONSTRUCTION OF THE CHARTER OF THE TURNPIKE COMPANY — MANDAMUS, 


Motion for a peremptory mandamus, reserved in Sandusky 
county for decision in this Court. 

Mr. Justice Corwm, in delivering the opinion of the Court, held, 

First. That the act of February 20, 1851, to create the Rollers. 
ville and Pcrtage Free Turnpike Road, authorized, but did not 
require the levy of the tax therein specified, by the commissioners 
of Sandusky county. 
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Second. Where authority is conferred upon a public officer, to be 
exercised at his discretion, and where no act has been done by him, 
under such authority, and no private rights have intervened, the 
courts can not compel him, by mandamus, to exercise such discre- 
tionary power. Mandamus refused. 


XI. 
GrEBHART’s ADMINISTRATOR v. GEBHART. 


CONSIDERATION ——- SALES TO DEFRAUD CREDITORS — PARTY TO A FRAUD 
MAKING IT A DEFENSE. 


Mr. Justice Taurman, in delivering the opinion of the majority 
of the Court, held, 

First. That no action will lie by obligee against obligor on a 
bond, the consideration of which is a sale made by the former to 
the latter, to defraud creditors, both of them having been guilty of 
the fraudulent intent. 

Second. That in such a case the proof of the fraud may come 
from the defendant. The rule is that no one is allowed to set up 
his own iniquity to defeat an innocent person. But where the 
parties are particepes criminis, the fraud may be proved by the 
defendant. 

Mr. Chief Justice Catpwext dissented. 

Judgment of Common Pleas reversed. 


XIil. 
Crane v. Doty’s Hutrs. 


CONSTRUCTION OF WILLS—- WORDS OF DISHERISON AS TO SUBJECTS MATTER 
NOT DEVISED. ’ 


In delivering the opinion of the Court, in this case, Mr. Justice 
Ranney held, 

First. That a testator can not, by any words of exclusion used in 
his will, disinherit one of his lawful heirs in respect to property not 
‘disposed of by his will. 

Second. That such words can not be used to control the course of 
descent, so as to carry the property to his other heirs. 

Third. That they can not be used to raise an estate by impli- 
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cation in favor of his other heirs, there being no attempt in the will 
to dispose of the property, or to create any interest therein, 

Decree construing the will, and remanding the cause to the Dis- 
trict Court for further proceedings. 


XIV. 
CorneR v, DRAKE. 


SPECIFIC PERFORMANCE OF AWARD — ASSESSING DAMAGES — PLAINTIFF'S 
DISMISSING HIS OWN BILL. 


Tuts was a bill of review, reserved in the county of Holmes. 

Mr. Chief Justice Catpwet. delivered the opinion of the Court, 
and held, 

First. That a court of chancery will not decree a specific per- 
formance of an agreement to arbitrate, nor will it require arbitra- 
tors to make an award. 

Second. That parties by agreement can not change the mode of 
proceeding on the trial of a cause in court, but that each party has 
a right to demand that the cause shall be tried in the ordinary way, 
although he may previously have entered into an agreement that 
certain questions arising in the controversy should be submitted to 
arbitration. 

Third. That in a chancery case where a question of damages 
arises, it is not error in the court, by the consent of both parties, to 
permit the amount to be fixed by arbitrators, and to decree on the 
amount thus found. 

Fourth. That the propriety of permitting a complainant to dis- 
miss his bill without prejudice, rests in the sound discretion of the 
court, which discretion is to be exercised in reference to the rights 
of both parties, as well defendant as claimant. 

Bartiey, J., dissented. Bill of review dismissed. 


XV. 
McDonatp v. ATEN. 


EQUITY JURISDICTION — SETTLEMENT OF ESTATES — DOWER. 


Tis was a bill in equity reserved in, Columbiana ‘county for 


decision here. 
Mr. Justice Corwin delivered the opinion of the Court, and held, 
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First. That a creditor can not, at his option, transfer the settle- 
ment of the estate of his deceased debtor from the Probate Court to 
a court in chancery. 

Second. That the representatives of an estate may be so situated 
with reference to interests sought to be converted into assets, that a 
creditor may invoke the aid of a court of equity to control such 
interests, and place them into the hands of such representatives to 
be administered ; but that equity will go no further, and leave the 
settlement of the estate to the Probate Court. 

Third. That where the dower interest of a widow in property, 
sought to be converted into assets is manifest, it will be protected, 
although she may not have filed an answer. 

Fourth. That upon the decease of a debtor, his estate, real and 
personal, by law, stands for the payment of his general creditors 
alike, and one creditor can not, by superior diligence, acquire a 
superior right to such estate. Decree for complainants. 


XVI. 
Farris v. Tue Strate or Oato. 


CRIMINAL LAW-——- WRIT OF ERROR, ALLOWANCE OF — JURISDICTION —-RETURN- 
ING ORIGINAL PAPERS — CONSTRUCTION OF CURWEN’S STATUTES, CHAP. 


1115, SEC. 13. 


Tus was a writ of error directed to the District Court of Morrow 
county. 

Mr. Justice Tuurmay, in delivering the opinion of the Court, held, 

First. That a writ of error in a criminal case requires an allow- 
ance, and the better opinion seems to be that the jurisdiction is 
dependent upon its being allowed; and that, therefore, the allow- 
ance can not be. waived. 

Second. But if it could be waived, it is not waived where the 
record shows no express waiver, and no plea or joinder is filed by 
the state. . 

Third. In such a case the court of errors should quash the writ, 
and if, instead of so doing, it affirm the judgment of the inferior 
court, the judgment of affirmance will be reversed, because the ‘ 
writ was not allowed. The parties will then stand as if no writ 
had ever issued, 

Fourth. It is irregular to return the original files in a criminal 
case, instead of a transcript with a writ of error. The statute 
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authorizing the original papers to be sent up, relates to civil causes 
only, 

Fifth. Whether a writ of error in a civil cause issues as of 
course—query ? Judgment of District Court reversed. 


XVII. 
Kearney v. THe Executor or Botries. 


UNAUTHORIZED BANKING—CONSTRUCTION OF SWAN’S STATUTES, 136; CUR- 
WEN’S STATUTES, 464——- APPLICATION OF THE RULE STARE DECISIS. 


Tuis case came into this Court upon a writ of error directed to 
the late Supreme Court in Franklin county. 

The opinion of the Court was delivered by Mr. Justice Ranney, 
who held, 

First. That a declaration filed under the act of 1816, “to pro- 
hibit the issuing and circulating of unauthorized bank paper,” 
(Swan’s Statutes, 136,) is sufficient, if it contains the requisites 
prescribed in the thirteenth section of that act. 

Second. That the original stockholders in a literary corporation, 
acting within the scope of the granted powers, are not to be made 
liable for the acts of those who go beyond them; but the act of 
incorporation can furnish no protection from private responsibility, 
to those who embark in, or assent to, such unauthorized acts. 

Third. That it is sufficient in such declaration to aver that the 
defendant was a stockholder at the dates of the notes or subse- 
quently, without showing him such at the commencement of the 
suit. , 

Fourth.. That the decisions of the highest judicial tribunal in the 
state, in questions affecting rights of property which becomes valu- 
able and changes hands upon the faith of such decisions, will not 
be disturbed without the most urgent necessity, to prevent injustice 
or vindicate obvious principles of law. 

Johnson v. Bentley, 16 Ohio R. 97, commented upon and 
affirmed. Judgment reversed and cause remanded. 
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XVIII. 
CuasE v. WASHBURN. 


MILLERS —— MIXING WHEAT SENT TO BE GROUND WITH THE MASS——DEPOSIT— 
BAILMENT-—— DECLINING TO CHARGE THE JURY ON IMMATERIAL MATTER. 


Tus case was reserved in Huron county upon a writ of error. 

The opinion of the Court was delivered by Mr. Justice Bart iey, 
who held, | 

First. That in case of a regular deposit of wheat with a ware- 
houseman, which requires of the depositary the use of ordinary 
diligence in taking care of the wheat, and a re-delivery of the 
same, on demand, to the depositor, on being paid a reasonable com- 
pensation for his services, the warehouseman would be liable to the 
depositor for the value of the wheat, in case he mixes it with other 
wheat in his warehouse, and ships the same for sale on his own 
account, notwithstanding he may supply the place of the depositor’s 
wheat by other wheat procured and deposited in his warehouse ; 
and the destruction, by accident, of the warehouse, and the wheat 
supplied to take the place of the depositor’s wheat, will not protect 
the warehouseman from liability to the owner. 

Second. In case of an irregular deposit or mutuum, where the 
obligation imposed upon the depositary or mutuary, is to re-deliver, 
not the specific thing farnished, but another article of the same 
kind and value; or, where the depositary has the option to return 
the specific article received, or another of the same kind and value, 
in either case the property passes to the depositary as fully as in a 
case of ordinary sale or exchange; and the risk of loss by accident, 
follows the control or dominion over the property. 

Third. Where a warehouseman receives wheat, and by the con- 
sent of the owner, or in accordance with the custom of trade, mixes 
the wheat in a common mass with other wheat in his warehouse, 
and with the understanding that he is to retain or ship the same for 
sale on his own account, at pleasure, and on presentation of the 
warehouse receipt, is either to pay the market price thereof in 
money, or re-deliver the wheat, or other wheat in place of it; the 
transaction is not a bailment, but a sale, and the property passes to - 
the depositary, and carries with it the risk of loss by accident. 

Fourth. Where the Court of Common Pleas declined to charge 
the jury as requested by the defendant, in regard to a matter in 
which the compliance of the court with the request, could not have 
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aided the det a 8 , such refusal of the court constitutes no ground of 
error for the reversal of the judgment. Judgment affirmed. 


XIX. 
Hussite v. Reniox. 


APPEAL BONDS — OMISSION TO FIX THE PENALTY — MOTION TO DISMISS — 
CONSTRUCTION OF 50 LAWS, 93; CURWEN’S STATUTES, CHAP. 1124. 


Tue original action, in this case, was a debt. A motion was 
made in the District Court in Pickaway county to dismiss the 
appeal for want of jurisdiction, which motion was reserved for 
decision in this Court. 

Mr. Justice Barriey delivered the opinion of the Court, and 
held, 

First. That the law making it the duty of the Court of Common 
Pleas, at the time of the rendition of the judgmet or decree in 
certain cases, to ascertain and fix the penalty of the appeal bond, to 
be given in the event of an appeal, requires this act to be per- 
formed by that court without the motion of either party in the cause, 

Second. That the omission of the Court of Common Pleas to. 
this act, will not deprive a party of his appeal, when he has, by 
giving notice and executing an appeal bond, done all upon his own 
part which the law requires, to entitle him to the appeal. 

Third. That in case of this omission by the Common Pleas, the 
appellant should give his bond with security to the approval of the 
clerk of the court, or one of the judges thereof. And if the 
appeal bond should be found insufficient or defective, the District 
Court can order another bond to be given. 

Fourth. A motion to dismiss an appeal will be in time if made 
during the term at which the appeal is entered, and before judgment. 

Fifth. Where the parties have waived the intervention of a jury, 
and submitted the trial of a civil cause upon its merits to the judges 
of the District Court, the facts should be found by the court, or 
ascertained by an agreed statement between the parties before the 
ease can be regularly reserved for decision by this Court, on the 
legal questions arising upon the merits. ? 

Motion to dismiss the appeal overruled, and cause remanded to 
the District Court for trial on the merits. 
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te: 
Banx or Wooster v. STEVENS. 


BANKING— VOID CONTRACTS -—ESTOPPEL—-IMPEACHING JUDGMENTS COLLAT- 
ERALLY—— RULE IN EQUITY, 


Tus was a bill in equity reserved in Medina county for decision 
here. 

Mr. Justice Ranney delivered the opinion of the Court, and held, 

First. That a note or other obligation taken by a bank limited 
by its charter to six per centum interest upon its loans, is void, if 
more than that is reserved or paid, for want of corporate power to 
enter into such contract. 

Second. That such defense may be made to a suit brought to 
enforce such contract in equity as well as at law. 

Third. But when the contract has been merged in a judgment, 
and a creditor’s bill brought to obtain satisfaction, the parties to it 
are estopped, while it remains in force, from averring or proving 

uch illegality to have existed in the obligation upon which it was 
oe for the purpose of impeaching the judgment. 
rth. The remedy in such case can be had in a direct pro- 
ceeding brought to set aside or impeach the judgment, by motion in 
the same court to set it aside and let the party in to defend, or 
under the circumstances of this case, by original or erose-bill in 
chancery, filed for that purpose. 

Exceptions to the answer sustained, and cause remanded for 

Surther proceedings. 





XXI. 
Dor ON DEMISE OF BEARDSLEY v. CHAPMAN. 


OCCUPYING CLAIMANT LAW-— TENANTS FOR LIFE— CONSTRUCTIVE NOTICE-—— 
CERTIORARI-~~— BALANCE AGAINST THE CLAIMANT—GLICK UV. GREGG OVER- 
RULED. ses 


Tus cdse arose upon a writ of certiorari, eternal in the county 
of Trumbull. 

The opinion of the Court was delivered by Mr. Justice Tuur- 
MAN, who held, | 

First. That the words, “‘by a deed duly authenticated and re- 
corded,” in the occupying claimant law, mean a deed to the person 
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ge 
§ occupant claims, and not a deed to the occupant 


himself. " Bhe ¢ cy ary construction in Glick v. Gregg, 19 Ohio R. 
57, is ovetraled, >” 

Second. A tenant for life, obtaining his title and possession with 
knowledge of the quantity of his estate, is not entitled to the benefit 
of said statute against the reversioner or remainder-man. 

Third. And the provision in the act requiring a deed duly au- 
thenticated and recorded to the occupant’s grantor, must mean a 
deed apparently conveying an estate which, when transmitted to 
the occupant, will justify him in making lasting and valuable im- 
provements, and Smading payment for them before yielding pos- 
session. 

‘ Hourth, The statute is intended for the relief of those who act in 
good faith. It was not designed to enable a man, by an act of bad 
faith, to make another his debtor. 

‘ifth. The general rule is that a person is not chargeable with 
notice of an adversary title in the absence of proof, but that he is 
bound to know the defects apparent upon his own title papers, and 
is required to take notice of the recitals in the — of deeds, or 
other muniments under which he claims. 

Sixth. Without deciding how far this doctrine is arpicgiy a 
person seeking the benefit of the occupying claimant law, th 
no difficulty in holding that he is not to be presumed to know any 
defects or recitals that do not appear upon the muniments, which 
are necessary to establish his claim under that act. Thus, in a& case 
like the present, he will not be presumed to know recitals in deeds 
prior to the deed to his grantor, 

Seventh. If a recital in one of these deeds expressly shows an 
adverse claim to the lands, the occupant will be held to have notice 
of such claim. But if it only shows that the premises once be- 
longed to a third person, such recital will not defeat the one's 
claim to the benefit of this act. 

Eighth. This Court may review on certiorari the decision of an 
inferior court on a motion to set aside the verdict of a jury under 
"said statute, though the motion was based on a matter of fact—the 
testimony being set out in the bill of exceptions. 

Ninth. When a jury find a balance in favor of the occupant, he 
is entitled to a judgment for costs, but not for said balance. 

Judgment of the Common Pleas afirmed in part, and reversed 
in part. 
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THE PRINTING OF THE OHIO REPORTS» 


On the 3lst of January, 1853, the following resolution was 
introduced into the Ohio House of Representatives, and referred to 
the standing committee on the Judiciary: 


Resolved by the General Assembly of the State of Ohio, That the reporter of the Supreme 
Court be hereby authorized to sell and dispose of the copy-right for the publication of the 
21st volume of the Reports of the Decisions of the Supreme Court of this state to such per- 
son as he may select; Provided, that the said purchaser be required by said contract to 
deliver to the Secretary of State, at Columbus, for the use of the state, as early as the same 
shall be printed and bound, not less than three hundred copies of the same, at a cost not 
exceeding one dollar and fifty cents each copy. 


This resolution affects every member of the legal profession in 
Ohio, and deserves his immediate attention. There are two objec- 
tions to its adoption. First, the constitutional power of the legis- 
lature to pass it is very questionable; and, secondly, if it were com- 
petent, it would be both impolitic and unjust to the profession and 
the people, to do so. 

The proposition is sufficiently distinct. Thé reporter shall sell 
thé copy-right to sueh person as he shall select. There is no limit- 
ation upon this power, as to time, price, terms, or persons. Every- 
thing is left to the reporter’s discretion. If the state gets three 
hundred copies of the volume at a small advance on the cost, noth- 
ing else is to be regarded. 

By the second section of the fifteenth article of the constitution, 
‘the printing of the laws, journals, bills, legislative documents 
and papers for each branch of the general assembly, with the print- 
ing required for the executive and other departments of state, 
shall be let, on contract, to the lowest responsible bidder, by such 
executive officers, and in such manner, as shall be prescribed by 
law.” The judicial department is included in the term “ other 
pes, ene ” If the printing of the Reports is required for that 
department, it must be le& by contract, by an executive officer ap- 
pointed by law, to the lowest responsible bidder. © No option can be 
vested in him to let it to amy other person. These Reports come 
fairly within the letter, and, beyond all question, within the spirit, 
of this provisions They have for years been a branch of the pub-- 
lic printing. The plan of subscribing for the volumes as a mode of 
compensating the reporter has been tried, and by universal consent, 
abandoned. (Chase’s Statutes, 1704, 1705; Swan’s Statutes, 219.) 
And upon the abandonment of that plan, they were provided for 
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by the same act: which regulates the practice of the judicial courts. 
The acts of Febriiary 28, 1842, 40 Laws, 27; of December 20, 
1842, 41<Laws, 3; of January 11, 1845, 43 Laws, 41, abundantly 
show this. Substantially the Reports are to be regarded as laws, 
whose construction they are intended to settle; and no reason is 
suggested to justify the taking of them from the control of the 
state, as is contemplated by this resolution, and making them a 
monopoly in the hands of private publishers. 

But granting the constitutional power, it would be both impolitic 
and unjust to exercise it in this manner. The Reports are now the 
common property of every citizen of the state. Anybody may 
print them. The claims, which reporters sometimes set up to have 
a copy-right in them, is wholly unfounded. There can not be any 
such right. In Wheaton against Peters, 8 Peters’ R. 668, the court 
were unanimously of opinion ‘‘that no reporter has or can have 
any copy-right in the written opinions delivered by that court; and 
that the judges thereof can not confer on any reporter any such 
right.”” This view is sound in principle, and has never been ques- 
tioned since by any court. It embraces the whole matter of the 
Ohio Reports, undér the existing laws. 

The object of the law of copy-right is, to secure to intellectual 
labor its just reward ; and the means by which it proposes to Seeure 
that end, is to give the author an exclusive right to multiply copies 
of his works. It does this not with a view to create a monopoly ; 
but because intellectual labor is worthy of compensation, and can 
not practically be compensated in any other manner. No labor is 
more exhaustive and convulsive than that of composition. Its 
claims to reward are of the highest order; but before the principles 
of the law of copy-right were firmly settled, it was of all Kinds of 
labor the most poorly compensated. Toil, envy, want, the pat- 
ron and the jail, was an epitome of many an author’s life,“ Evén 
to this day, publishing is, in too many cases, a war of capitalnpon 
intellectual labor, in which the author goes to warfare upon his own 

charges, and the publisher rarely fails to carry off all the spoil. 
The reading public would be shocked,if they but knew the “ bar- 
gains” daily made by publishers withmecessitous (because studious) 
authors. The overstrained nerves, the aching sight, the depression 
of spirits and loss of health from the confinement of study and the 
labor of composition ; the pains inflicted by unjust, or rash, or ma- 
licious criticism, but seldom appear on the printed page. ‘The 
world was with him with its many cares,” when poor Hood sent 
forth from his sick-chamber those strains that touched every heart, 
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and dimmed many an eye in England. Teo afford what compensa- 
tion money can for such services to mankind, copy-right laws have 
been enacted. It was no part of their design to furnish publishers 
with an odious monopoly, oppressive both to authors and to the 
public. The labors of a reporter, paid for by a salary, no more 
fall within the spirit of these laws, than do those of a judge. 

As a matter of fact, it is well known, that in Ohio the reporter's 
duty is little more than that of arranging the cases, preparing the 
index, and reading the proof. The statement of the case and the 
syllabus, as well as the opinion of the court, are almost without 
exception, prepared by the judge who delivers the opinion of the 
court. If the copy-right of such a collection can be given to any one, 
let us at least be decent enough, if we give it away, to bestow it on 
those who performed the labor. 

But it can not be overlooked that these Reports are prepared for 
publication — at least in theory —by an official reporter, appointed 
by public authority for that very purpose; that this is done, not for 
his'private emolument, but as a public service, for the benetit of all 
the citizens of the state, who may desire to know the true construc- 
tion of the laws; that for this service he is paid @ regular salary 
from the public treasury, which in the opinion of the legislature was 
an adequate compensation for those services, and that by accepting 


‘the appointment, he agreed to perform that service to the best of his 


ability, for that salary. Moreover, the manuscripts of these Reports 
are public records. Every citizen is entitled to have access to them, 
and take copies thereof without charge; and the clerk of the court in 
which they are deposited is bound, upon the payment of his legal fees, 

to give copies to whomsoever may demand them. The official reporter 
has no thore title to them as Azs literary productions, than the clerk of 
the court has to the judgments whieh he enters upon the court records. 

Théreports stand precisely upon the same footing as does any other 
work prepared in the eourse of official duty, and the legislature 


would be as fully warranted in giving the Secretary of State, a A'é 


prepares the laws for publication, a copy-right in them, as they w 
be in adopting the present résolution. 

It becomes those who claim that the state can, under the act of 
Congress, give a copy- ‘right to a work thus prepared in the course of 


official duty — where clearly without such gift no one could have: 


any such right —to demonstrate it. The right given by the act of 
Congress is to authors. No right can be derived except through an 
author. But the reporter has no rights a8 author. Can the state 
claim to be an author, when it has merely appointed one of its citi- 
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zens to perform.an offiial act? That a body corporate is included 
in the term “*person,” has been decided; but that a municipal cor- 
poration, created for the purposes of government, “‘ without a soul,” 
. breathing only the breath of its charter, can as a corporation be an 
~ author, has not yet been decided. This is not said to deter any pub- 
lisher from accepting the reporter’s offer. Capital is not usually a 
suppliant for protection. He will protect himself by copy-wrong. 
The reporter’s contract will, to common view, clothe him with the 
appearance of a copy-right, and if any one shall dare to show by 
publication that there can be no copy-right, he will rue his assurance 
in the ruin which competition and litigation will bring upon him. 

But the most striking feature of this resolution is, the proviso 
that the state shall have three hundred copies at a dollar and a half 
acopy. For.this contemptible consideration, the state is to give up 
all control of that volume of the Reports, break i in upon the regular 
sets of Reports, enhance the price of the Reports, and thus prevent 
their circulation out of the state, and foster a spirit of speculation 
upon the profession at home. It. is simply the right of every @iti- 
zen of Ohio to have.these Reports at what they cost ; for they are a 
part of the publie law. Publishers usually make an offer of some- @ 
thing — little as it may be —for intellectual labor. It is here.pro- 
posed to give away this volume for nothing. The dollar and a half 
per volume is probably more than cost, taking the edition at @ 
thousand copies, and no publisher would think of printing less. 

The only argument that has been suggested for this extraordinary 
departure from all the experiences of the past is, that it is desirable 
to have the reports well printed. But who will give us any assu- 

’ rances that these publishers will do that. The resolution is satisfied 
if the reporter is. Besides,:it iggnot a well founded reasoh. The 
twentieth volume of the Ohio™ 
Osgood & Blake, the publie p te 
ume as well as any one. Witriess the new Code f en 

» | handsome paper as the twentieth volume of the Ohio ‘Reports was 
, ted on, would have made the Code as handsome a volume. The 

k the contractor incurs of having eb ejected, is a sufficient 
guaranty, under a system like the p which knows no favorite, 
that the work will be well done. 

The proposed measure therefore offers no good reason for its 
adoption. It is a bad precedent; it opens the door for a system of 
patronage injurious to the public; it takes away the state’s power 
over its own reports ; it diminishes the circulation of those reports ; 
it proposes to speculate upon the wants of the legal profession, and 
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ministration of justice ; and seeks — the spirit, if not® 
' the letter of the constitution, which requires all printing donetby *} 
public sanction to be let, by fair and open competition, by public - 

officers, acting under authority of law, to the lowest responsible ,.# ” 
bidder. ¥ * 








MISCELLANEOUS. 


OBITUARY. 


Diep, at the house of Professor Hovey, in Crawfordsville, on the 12th of January, 1853, 
of pulmonary consumption, Horace E. Carrer, Esq., aged twenty-five years. 

Mr. Carter was a graduate of Wabash College, in the class of 1847. He studied law with 
Messrs. Lane & Wilson, of Crawfordsville. Shortly after being admitted,to the bar, he was * 
appointed Prosecuting Attorney for Montgomery county, and aiterwe ard, for some time, ? 
pursued his profession successfully in company with the Hon. Je hE E. McDonald. In 
August, 1850, he was elected a delegate to the convention evising thd’ state constitu- 















tion; and although the youngest member of the convention ted. himself with 
ho as.an intelligent and industrious member. a. an’ 
gi In the winter of 1851-52, he acted, with great acceptance; asiassistant ¢lerk in the | 
Ha ate, and during the session of the Legislature, was elected, forthe time being, Reporter 
: E Py the Supreme Court of Indiana, and at the ensuing election, was cl osen to the same honor- 
Be able and responsible office,by the people. ’ 
ah With his “ceutomed pompine and energy he addressed mare thé Guties of Re- 
al porter, and issuéd the volume of his Reports in July, 1852. This Voliame has received 


e high commendations of the bar and the press, and the approbation of his distinguished _ 
honored predecessor. 
On the 5th of August he was suddenly attacked with hemorrhage of the lungs. So ex- 
tensive was the bleeding that his friends around him looked for his sudden dissolution. But - 
by the timely and skillful aid of his physician, it was arrested, and after some weeks of 
prostration he was so far restored as to be able to be up, and attend to some business,’ but 
he ventured too much. He nearly completed the second volume of the Reports, and in a 
few instances spoke in public, and even in the open air, by which renewed bleeding was 
producedy which was speedily followed by all the Lyte scot: of the rapid CONSUMER 
has te i 










s@nly son of William Cartett'E q De a respectable lawyer of Marietta,’ | 
».died young, leaving the infant boy with his Irish mother, to struggle _ 


ine of his brief life, ‘ibis hardly necessary to say that he possessed 
g This, with an indomitable will, carried him through difficulties 
which but few peng and which none but those who have experienced similar ones,can 

appreciate. 
His brief course, and early entrange “upon the arena of politics, forbade his acquiring much 
distinction at the bar. Yet, i 
for business, and had he dev 

» have distinguished himself, an@ in all probability his life might have been much 

* His popular talents, his noble intellect, his ability as a speaker, together with an 
. amiable disposition, won him many friends, who snore sll early death.—Jndiana 


State Sentinel. 
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